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MMSA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

Both the appeals filed by the assessee are directed against the
common order of the Id. Commissioner of Income Tax (Appeals)-3,
Chennai dated 07.03.2019 relevant to the assessment years 2010-11
& 2011-12. Both the appeals were restored for the limited purposes of
fresh adjudication of legal ground vide order in M.A. Nos. 92 &

93/Chny/2020 dated 27.05.2022.

2. Facts are, in brief, that the ITAT in LT.A. Nos. 1363 &
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1364/Chny/2019 dated 04.11.2019 for the assessment years 2010-11

and 2011-12, in para 2.2 it has been held as under:

2.2 Against the reopening of assessment, the assessee has not raised any
specific ground before the ld. CIT(A) and thereby, the assessee has accepted
the reopening of assessment, which was done as per law. On perusal of the
appellate order, we find that the assessee has raised only common ground
relating to addition made on account of bogus purchase. Thus, before the
Tribunal, the assessee cannot raise the ground which was not raised before
the ld. CIT(A). Accordingly, the ground raised by the assessee stands
dismissed.

3.  On merits, the Tribunal has remitted the matter back to the file of
the Assessing Officer to decide the issue afresh. Against the findings of
the Tribunal with regard to the legal issue, the assessee filed
applications for both the assessment years and vide its order in M.A.
Nos. 92 & 93/Chny/2020 dated 27.05.2022, the Tribunal has observed

as under:

“4.  Having considered the contents of petitions and the arguments of
Ld.AR, we concur that specific legal grounds were raised by the assessee
before Tribunal, by way of ground nos. 2 to 5, in both the appeals. The bench
fell in error by observing that the assessee had not raised any specific ground
before Ld. CIT(A) which is found to be incorrect after perusal of order of Ld.
CIT(A). Accordingly, the order stand recalled, for both the years, for the
limited purpose of adjudication of legal grounds as contained in grounds nos.
2 to 5 of the appeals.”

4.  Accordingly, both appeals were taken up for hearing in order to
adjudicate the legal grounds as contained in the grounds No. 2 to 5 of
the appeals for limited purposes. Before us, the Id. Counsel for the

assessee has submitted that the legal ground of reopening of
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assessment raised before the Id. CIT(A) has not been adjudicated and
prayed for directing the Id. CIT(A) to adjudicate the legal ground raised

by the assessee.

5. On the other hand, the Id. DR has not raised any objection.

6. We have heard both the sides and perused the records. In this
case, the legal ground in respect of reopening of assessment has not
been adjudicated by the Id. CIT(A) and the ITAT also, by order dated
04.11.2019, inadvertently, dismissed the legal ground as the same was
not raised before the Id. CIT(A). However, on perusal of the appellate
order, we find at page 2 in ground No. 8, that the assessee has raised
specific ground and moreover in para 6 of the impugned appellate
order, the Id. CIT(A) concurred with the adjudication of the Assessing
Officer on all the issues raised including issue of reopening of
assessment under section 147 of the Act. Accordingly, we are of the
considered opinion that the issue of reopening of assessment has to
be remitted back to the file of the Id. CIT(A) to adjudicate the validity of
reopening of the assessment under section 147 of the Act and pass
speaking order. In view of the above, we direct the Id. CIT(A) to

adjudicate the legal issue of validity of reopening of assessment under
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section 147 of the Act in accordance with law by affording an

opportunity of being heard to the assessee.

7. In the result, both the appeals filed by the assessee are allowed
for statistical purposes.

Order pronounced on 04" November, 2022 at Chennai.
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